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Opinion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register
of the mark RETRI EVER WORLD (in typed form RETRIEVER has
been disclained) for “conputerized on-line ordering
services, catalog services, and retail store services
featuring sporting goods, nanely, hunting, fishing, and

animal training equipnent,” in Oass 35.1

! Serial No. 76/000,318, filed March 14, 2000. The application

i s based on use in comrerce under Trademark Act Section 1(a), and
“1998” is alleged as the date of first use and date of first use
in commerce. The application also covers O ass 42 services
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The Trademark Exam ning Attorney has refused
regi stration under Trademark Act Section 2(d), 15 U. S.C
81052(d), on the ground that applicant’s mark is
confusingly simlar to the mark RETRI EVER, previously
regi stered on the Principal Register for “bowfishing

reels.”?

When the refusal was nmade final, applicant filed
this appeal. Applicant and the Trademark Exam ni ng
Attorney have filed appeal briefs, but no oral hearing was
requested. We reverse the refusal to register.

Initially, we sustain the Trademark Exam ni ng
Attorney’s objection to the evidentiary materials applicant
submitted with her appeal brief. Those materials (which
purport to denonstrate the existence of third-party
regi strations and Internet usage of marks which include the
word RETRI EVER) are untinely under Trademark Rule 2.142(d),

and we have given them no consideration. Likew se, we have

gi ven no consideration to the nmere listing of third-party

recited as “conputer services, nanely, designing and inpl enenting
network web pages for others; hosting the web sites of others on
a conmputer server for a global conputer network.” Registration
was not refused as to these O ass 42 services, and they are not

i nvol ved in this appeal.

2 Regi stration No. 2,253,559, issued June 15, 1999. The
Trademar k Examining Attorney initially issued a second Section
2(d) refusal based on Suppl emental Register Registration No.
2,064, 230, which is of the mark RETRI EVER TRAI NER for “renote
control devices for training retrievers, nanely, electronic
transmtters and receivers.” The Trademark Exam ni ng Attorney
withdrew this second refusal in his final office action
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regi strations and applications (involving marks which
i nclude RETRI EVER) that applicant set forth in her response
to the first office action. See Wyerhauser Co. v. Katz,
24 USPQ2d 1230 (TTAB 1992); In re Hub Distributing, Inc.,
218 USPQ 284 (TTAB 1983); In re Duofold, Inc., 184 USPQ 638
(TTAB 1974).

The evidence of record includes: (1) the Tradenmark
Exam ni ng Attorney’s subm ssion of the follow ng
dictionary definition of “retriever”: “one that retrieves;

esp : a dog of any of several breeds (as a gol den
retriever) having a heavy water-resistant coat and used
esp. for retrieving ganme”; (2) the Tradenmark Exam ning
Attorney’s subm ssion of the follow ng dictionary

definition of “world”:

1 a: the earthly state of hunan exi stence b :
life after death — used with a qualifier <the
next ~> 2 : the earth with its inhabitants and
all things upon it 3 : individual course of
life : CAREER 4 : the inhabitants of the earth

the human race 5 a : the concerns of the
earth and its affairs as distinguished from
heaven and the life to come b : secular
affairs 6 : the systemof created things
UNIVERSE 7 a : a division of or generation of
the inhabitants of the earth distinguished by
l'iving together at the same place or at the
sane tinme <the nedieval ~> b : a distinctive
class of persons or their sphere of interest
<the academc ~> 8 : human society <w t hdraw
fromthe ~> 9 : a part or section of the earth
that is a separate independent unit 10 : the
sphere or scene of one’s |life and action
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<living in your own little ~> 11 : an
indefinite nultitude or a great quantity or

di stance <makes a ~ of difference> <a ~ away>
12 : the whole body of living persons : PUBLIC

<announced their discovery to the ~> 13

KINGDOM 5 <the animal ~> 14 : a celestial body

(as a planet);
(3) the Trademark Exam ning Attorney’s subm ssion of
printouts of four third-party use-based registrations which
cover both O ass 28 fishing equi pnmrent and C ass 35 services

inthe field of fishing equipnent;® and a printout of the

above-referenced third-party Suppl enmental Register

® Reg. No. 1,932,748, of the mark CAPT. HARRY' S for “fishing
supplies, nanely rods and lures” and “retail stores featuring
fishing supplies, retail outlets featuring fishing supplies,
retail shops featuring fishing supplies, whol esale stores
featuring fishing supplies, and mail|l order catal og services
featuring fishing supplies”; Reg. No. 2,012,035, of the mark
NYMPH MASTER for, inter alia, “hand held fishing nets for
sportsnen, fishing fly boxes, fishing flies and tackl e boxes” and
“mai | order catal og services featuring fishing related goods”;
Reg. No. 2, 306,481, of the mark CENTERLINE for “fishing

equi pnent, nanely, fish attractant scents, feeder tubes for bait,
and fishing hook renovers” and “mail order and nail order catal og
services featuring fishing equipnment and instructional fishing

vi deos; whol esal e distributorship services featuring fishing

equi pnment and instructional fishing videos; conmputerized on-1ine
retail services in the field of fishing equi pment and
instructional fishing videos”; and Reg. No. 2,346,450, of the
mar k THE SURFCASTER for “fishing equi pnent, nanely, fishing rods,
fishing lures, fishing reels, fishing rod hol ders, fishing ree
bags, fishing gear bags, fly fishing stripping baskets, fly
lines, gaffs, gaff holders, fishing hooks, fishing scales,
fishing scalers, and fishing permt kits, nanely kits contai ning
fish hook renovers, fishing scales, tow cables, tire deflation
devices, tire pressure gauges, portable comodes, first aid kits,
fire extinguishers, flashlights, shovels, jacks, jack boards, and
carryi ng pouches” and “mail order catal og sale services featuring
fishing equipnment.” A so of record are three additional third-
party registrations of marks for Class 35 services in the field
of fishing equi pment; these three registrations do not include

G ass 28 fishing equi pment per se.
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regi stration of RETRI EVER TRAI NER for “renpte contro
devices for training retrievers, nanely, electronic

transmtters and receivers,” originally cited by the
Trademar k Exam ning Attorney as a Section 2(d) bar to
registration of applicant’s mark (but later withdrawn).?*
Qur Iikelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the

I'i kel i hood of confusion factors set forth in Inre EI. du
Pont de Nenmours and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). In considering the evidence of record on these
factors, we keep in mnd that “[t]he fundanmental inquiry
mandat ed by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

W begin our analysis by determ ning, under the first
du Pont factor, whether applicant’s mark and opposer’s
mar k, when conpared in their entireties in terns of
appear ance, sound and connotation, are simlar or
dissimlar in their overall commercial inpressions. The

test is not whether the marks can be distingui shed when

* See supra at footnote 2.
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subj ected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their
overall commercial inpression that confusion as to the
source of the goods offered under the respective nmarks is
likely to result. The focus is on the recollection of the
average purchaser, who normally retains a general rather an
a specific inpression of trademarks. See Sealed Air Corp.
v. Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furt hernore,
al t hough the marks at issue nust be considered in their
entireties, it is well-settled that one feature of a mark
may be nore significant than another, and it is not

i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Gir. 1985).

In terns of appearance and sound, we find that
applicant’s mark RETRI EVER WORLD and registrant’s mark
RETRI EVER obvi ously are identical to the extent that they
both consi st of or begin with the word RETRI EVER.  However,
the marks | ook and sound dissimlar to the extent that
applicant’s mark includes the word WORLD while registrant’s
mar k does not .

In terms of connotation, we find that the word

RETRIEVER in applicant’s mark, as applied to applicant’s
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services, would be understood to nmean, or to refer to, the
sporting dogs known as “retrievers.” W base this finding
on the dictionary definition of “retriever” quoted above,
and on the fact that applicant’s services, as recited in
the application, include the marketing and sale of “aninma
training equipnment.” dearly, it was this “sporting dog”
connotation of RETRIEVER as applied to applicant’s “ani nal
trai ning equi pnment” that pronpted the Trademark Exam ni ng
Attorney to require (and applicant to supply) the

di sclaimer of RETRIEVER. Although applicant’s recited
services also include the sale of hunting gear and fishing
equi pnent, not just animal training equipment, we find that
purchasers view ng applicant’s mark in connection with
applicant’s recited services readily will understand the
word RETRI EVER as connoting the sporting dogs known as
“retrievers.”

Qur finding that purchasers are likely to ascribe this
“sporting dog” connotation to the word RETRIEVER in
applicant’s mark is bolstered by a review of applicant’s
advertisenents (submtted as specinens of use in the
application). See Inre P. Ferrero & C.S.p. A, 479 F. 2d
1395, 178 USPQ 167 (CCPA 1973) (speci nens of use are
rel evant to determ nation of meaning of mark). It appears

from applicant’s specinens that the primary focus of
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applicant’s business is the sale of the “animal training
equi pment” listed in the recitation of services, and the
sal e of dog training equipnment in particular. Applicant’s
price list bears the heading “Quality Sporting Dog

Equi pnment,” and the products listed for sale appear to
consi st al nost exclusively of such dog training equi pnent.
Directly under the RETRIEVER WORLD mark at the top of the
advertisenent are the words (in quotation marks and in
italic type) “Dedicated to Retrievers and Their Oamners.”
Next, we find that the word WORLD, as used in
applicant’s mark and as applied to applicant’s services,
woul d be understood to have the neaning set forth in the
above-quoted dictionary definitions as entry nunber 7 b,
i.e., "adistinctive class of persons or their sphere of
interest,” and/or the neaning set forth as entry nunber 10,
i.e., “the sphere or scene of one’s life and action.” The
other listed definitions clearly are | ess pertinent, if not
also irrelevant, in the context of applicant’s nmark as
applied to applicant’s services. G ven the obvious nere
descri ptiveness of the term RETRIEVER as applied to
applicant’s services, we find that the word WORLD pl ays a

significant and even dominant role in the conmercia

i npression created by applicant’s mark.
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Thus, considering applicant’s mark RETRI EVER WORLD in
its entirety as applied to applicant’s services, we find
that the mark connotes retriever sporting dogs and the
sphere of interests and activities pertaining to or shared
by such dogs and their owners.

Turning nowto the cited regi stered mark RETRI EVER, we
find that its connotation, as applied to registrant’s
goods, clearly is dissimlar to the connotation of
applicant’s mark RETRI EVER WORLD. Regi strant’s goods are
“bowfishing reels.” When considered in connection with
such goods, the mark RETRI EVER per haps connotes or suggests
that the reel will allow the fisherman to “retrieve” fish
or it mght suggest sone feature of the reel which allows
the fisherman’s line, or lure, to be “retrieved’ easily.

Al t hough the exact connotation of registrant’s mark as
applied to registrant’s goods is not apparent on this
record, it is clear that registrant’s mark, unlike
applicant’s mark, does not connote retriever sporting dogs
in any way. We find that this difference in the marks’
connotations clearly and significantly wei ghs agai nst a
finding that the marks are confusingly simlar. See, e.g.,
Chanpagne Louis Roederer S.A. v. Delicato Vineyards, 148
F.3d 1373, 47 USPQ2d 1459 (Fed. Cir. 1998) ( CRYSTAL CREEK

for wine has different connotati on than CRI STAL for
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chanpagne; marks found to be dissimlar); ConAgra Inc. v.
Saavedra, 4 USPQ2d 1245 (TTAB 1987) (PATI O for Mexican food
has different connotation than TAPATI O for Mexican food;
mar ks found to be dissimlar); In re Sears, Roebuck and
Co., 2 USPQ@d 1312 (TTAB 1987) (CROSS OVER for bras has
different connotation than CROSSOVER for | adies
sportswear; marks found to be dissimlar); Inre British
Bul | dog, Ltd., 224 USPQ 854 (TTAB 1984) ( PLAYERS for shoes
has different connotation than PLAYERS for nen’ s underwear;
mar ks found to be dissimlar); and Taj Mahal Enterprises
Ltd. v. Trunmp, 745 F.Supp. 240, 16 USPQd 1577 (D.N.J.
1990) (TAJ MAHAL for Indian restaurant has different
connotation than TAJ MAHAL for Atlantic City hotel/casino;
mar ks found to be dissimlar).

Havi ng considered the marks in their entireties in
ternms of appearance, sound and connotation, we find (under
the first du Pont factor) that they are nore dissimlar
than simlar in their overall comrercial inpressions. The
nmere presence of the word RETRIEVER in both nmarks does not
suffice to render the marks simlar, especially in view of
the fact that the word presents a different neaning and
commercial inpression in each mark, as applied to the
respective goods and services. The presence of the word

WORLD in applicant’s mark further distinguishes the

10
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appear ance, sound and connotation of the two marks when
considered in their entireties.

W turn next to the second du Pont evidentiary factor,
(i.e., “the simlarity or dissimlarity and nature of the
goods or services”). W find that applicant’s services,
whi ch involve, inter alia, the online, catalog, and retail
sal e of sporting goods, including fishing equipnent, are
simlar and related to registrant’s bowfishing reels. It
is settled that confusionis likely to result if the sane
or simlar marks are used for goods, on the one hand, and
for services involving those goods, on the other. See,
e.g., In re Hyper Shoppes (Chio) Inc., 837 F.2d 463, 6
USPQ2d 1025 (Fed. Cir. 1988); see al so TMEP 81207.01(a)(ii)
and cases cited therein. Applicant’s services involve the
sal e of fishing equi pnent such as registrant’s, and we find
that the respective goods and services are rel ated, at
| east to that extent.

Mor eover, although the four third-party registrations
made of record by the Trademark Examining Attorney® are not
evi dence that the marks shown therein are in conmercia
use, or that the public is famliar with them they

nevert hel ess are probative evidence to the extent that they

®> See supra at footnote 3.

11
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suggest that the goods or services identified therein
(i.e., fishing gear, and the services of selling fishing
gear) are of a type which may emanate froma single source
under a single mark. See In re Al bert Trostel & Sons Co.,
29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Micky Duck
Mustard Co., Inc., 6 USPQ2d 1467 (TTAB 1988).

There are no Iimtations or restrictions in either
applicant’s or registrant’s identification of goods and/or
services, and we therefore presune that those goods and
services are marketed in all normal trade channels for such
goods and services and to all normal classes of purchasers
of such goods and services. See In re El baum 211 USPQ 639
(TTAB 1981). G ven the above-noted rel ati onshi p between
applicant’s services and registrant’s goods, we presune
that applicant’s and registrant’s trade channel s and
purchasers overlap. |In fact, in her appeal brief,
applicant asserts that she sells registrant’s RETRI EVER
bowfi shing reels. This overlap in trade channels weighs in
favor of finding of |ikelihood of confusion under the third
du Pont factor, i.e., “the simlarity or dissimlarity of
established, |ikely-to-continue trade channels.”

Appl i cant argues that the purchasers of her services
and registrant’s goods are know edgeabl e about those goods

and services, and that because they are concerned about the

12



Ser. No. 76/000, 318

quality and safety features of their hunting and fishing
equi pnment, they are selective and careful in making their
pur chasi ng deci sions. However, there is no evidence in the
record to support this contention. |In any event, we are
not persuaded that purchasers of these goods and services
necessarily are so know edgeabl e or careful that they would
be i mMmune to source confusion arising fromthe use of
confusingly simlar marks on or in connection with the
respective goods and services. W find that the fourth du
Pont factor, “the conditions under which and buyers to whom
sales are nade, i.e., ‘inpulse vs. careful, sophisticated
purchasing,” is neutral in this case, at best.

There is no evidence as to the fanme of registrant’s
mark, and the fifth du Pont factor accordingly is neutral
in this case. There likewise is no evidence in the record
pertaining to the sixth du Pont factor, i.e., “the nunber
and nature of simlar marks in use on simlar goods [and
services].” As discussed above, applicant’s proffered
evi dence of such third-party use was untinely-submtted and

has not been consi dered.®

® Al'so, we are not per suaded by applicant’s “exam nation

consi stency” argunent, set forth in applicant’s brief under the
thirteenth “m scel l aneous” du Pont factor. Even if applicant had
proven the existence on the register of a third party’s allegedly
confusingly simlar mark (and she has not), the existence of such
a registration does not warrant registration of another
confusingly simlar mark to applicant. See, e.g., AVF Inc. v.

13



Ser. No. 76/000, 318

There is no evidence of any actual confusion (seventh
du Pont factor). However, under the eighth du Pont factor,
t he absence of actual confusion is not dispositive nor
particularly significant in our |ikelihood of confusion
determination in this ex parte case. See, e.g., Inre
Sei ber & McIntyre, Inc., 192 USPQ 722 (TTAB 1976). There
IS no evidence as to the extent of either applicant’s or
registrant’s use of their respective marks. Applicant
apparently has used her mark only since 1998. Applicant
asserts in her brief that she advertises and sells
registrant’s bowfishing reels on her website, but that she
“is unaware of exactly how |l ong” that has occurred. W
cannot conclude fromthis record that there has been such
an opportunity for actual confusion to have occurred that
t he absence thereof is surprising or legally significant.
We find that the seventh and ei ghth du Pont factors are
neutral in our likelihood of confusion analysis in this
case.

Under the ninth du Pont factor (“the variety of goods
on which a mark is or is not used”), it appears fromthis

record that registrant uses its RETRIEVER mark only on a

Arerican Leisure Products, Inc., 474 F.2d 1403, 177 USPQ 268
(CCPA 1973); Plus Products v. StarKist Foods, Inc., 220 USPQ 541
(TTAB 1983).

14
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single product, i.e., bowishing reels. Applicant uses her
mark only in connection with the online, catal og and retai
store services recited in the application, and not as a
trademark for any “house brand” goods of her own.

Wth respect to the tenth du Pont factor (the “narket
interface” between applicant and registrant), applicant
asserts in her brief that she has nmarketed registrant’s
bowfi shing reels for sone indeterm nate anmount of tine
Wi t hout any actual confusion, and that although there is no
formal agreenment between the parties, she “believes that
Regi strant is aware of Applicant and consents to
Applicant’s use of RETRIEVER WORLD.” However, there is no
consent agreenent of record, nor any other evidence
establishing either that opposer consents to applicant’s

registration of the mark for the recited services, or that

opposer in fact believes that no confusion is likely to
result fromapplicant’s use of the mark in connection with
the recited services. W accordingly find that the tenth
du Pont factor does not aid applicant in this case. See
generally In re Opus One Inc., 60 USPQ2d 1812 (TTAB 2001).
In sunmary, we have carefully considered all of the
evi dence of record pertaining to the du Pont likelihood of
confusion evidentiary factors, and we conclude that there

is no likelihood of confusion in this case. Applicant’s

15
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services and registrant’s goods (and the trade channels and
purchasers therefor) are related to the extent that
applicant’s services could involve, and apparently do

i nvolve, the marketing of registrant’s goods, and those du
Pont factors weigh in favor of a finding of |ikelihood of
confusion. However, notw thstanding the relationship

bet ween the respecti ve goods and servi ces, we concl ude that
the marks are too dissimlar to warrant a finding of

i kelihood of confusion, and that the first du Pont factor
accordingly is dispositive in this case. See, e.g.,
Chanpagne Louis Roederer S. A v. Delicato Vineyards, supra;
Kel l ogg Co. v. Pack’em Enterprises, 951 F.2d 330, 21 USPQd
1142 (Fed. Gr. 1991). Specifically, because the
connot ati on and commercial inpression of applicant’s mark
woul d be perceived, understood and recalled as having to do
primarily with retriever sporting dogs, and because
registrant’s mark as applied to registrant’s goods has no
such connotation or comrercial inpression, we find that
purchasers are not likely to assunme that a source
connection exists as between applicant’s services and

regi strant’ s goods.

Deci sion: The refusal to register is reversed.
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